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§ 1 
Applicability 
These General Terms and Conditions and the provisions of 
the FIS-ASP Lists of Prices and Conditions valid from time to 
time apply exclusively to every contract by which FIS-ASP 
provides services for a customer as far as no divergent indi-
vidual contractual agreements have been made. 
Services of FIS-ASP are in particular: 

- Technical services like installation of software and upgrade sup-
port for software programs; 

- Modification and enhancement of software, or support for such 
activities; 

- Consulting in the areas workflow, Office applications, and com-
munication technologies for the connection of application sys-
tems. 

It is not important whether the services are provided on site or 
via remote communications, or by means of any other com-
munication media. 
No conflicting or other conditions, notably the customer’s 
general terms and conditions, form any part of the contract, 
even where FIS-ASP has performed a contract without ex-
pressly rejecting such conditions. Neither the fact to make no 
comment on the sending of conditions nor the execution of an 
order without a murmur are considered as acceptance. 

§ 2 
Provision of services 
1. FIS-ASP provides the services agreed in written form with 
the customer; changes and completions of the scope of ser-
vices need the written agreement between the customer and 
FIS-ASP. 
The customer submits the tasks in form of individual orders. 
2. When fulfilling a task FIS-ASP shall pay attention to the 
requirements of the customer and shall provide the services in 
accordance with the rules valid from time to time of the data 
processing. 
FIS-ASP shall try to produce the best possible result by using 
its experience and knowledge. 
3. FIS-ASP may make records of any discussions detailing or 
amending contractual provisions, in particular the subject 
matter of the contract. These ones shall become binding for 
both sides if FIS-ASP passes them on to the customer and he 
does not suggest alternatives in writing within 2 weeks. 
4. FIS-ASP may refuse the provision of services if it seems 
impracticable to meet the requirements. 

§ 3 
Cooperation 
1. The customer and FIS-ASP nominate a competent em-
ployee as contact person who is able to give the information 
necessary for contract performance, and to make necessary 
decisions or ensure that they are made without delay. It must 
be ensured that the contact person is reachable. 
2. FIS-ASP is dependent on the support free of charge of the 
customer for the provision of services. Therefore, the custom-
er shall support FIS-ASP to the best of his ability in connection 
with service provision, he shall especially provide FIS-ASP 
without delay all information and data necessary for the provi-

sion of services, fix requirements exactly and in writing, an-
swer immediately to questions as well as execute the interme-
diate examination of the work results and the necessary tests. 
3. If the customer violates his cooperation or provision duties, 
he shall be obliged to pay damages. The additional expense 
on employees arising due to this at FIS-ASP shall be invoiced 
according to the rates in accordance with the prices agreed 
between the customer and FIS-ASP, and in lack of such 
agreements on the basis of the FIS-ASP List of Prices and 
Conditions valid from time to time. 
4. If the customer provides software programs, information 
and/or data in connection with the contract, the customer shall 
be responsible for having all necessary permissions and au-
thorizations so that the transmission and usage by FIS-ASP 
shall not violate third-party rights. 

§ 4 
Employees 
1. FIS-ASP alone is responsible for the use of its employees. 
2. After informing the customer in advance FIS-ASP can 
replace any employee at any time by a different employee of 
the own company who meets the professional requirements, 
by a self-employed person or by an employee of another 
company charged by FIS-ASP. As far as an “employee of FIS-
ASP” or an “FIS-ASP employee” is mentioned in these Gen-
eral Terms and Conditions, a self-employed person or an 
employee of a different company charged by FIS-ASP are 
meant by this, too. 
3. Even where works and services are provided at the cus-
tomer’s facility, FIS-ASP shall have sole managerial authority 
over its employees. Employees shall not be included in the 
customer’s business operations. They shall not be employed 
by the customer. The employees of FIS-ASP are alone re-
sponsible for the planning of the working hours in accordance 
with the requirements. The customer shall issue wish-
es/instructions regarding the services, which have to be pro-
vided, only to the contact person named by FIS-ASP. The 
customer is not authorized to issue directives vis-à-vis FIS-
ASP employees. 

§ 5 
Time and date 
1. Dates and times are nonbinding except where something 
different has been agreed in the individual case. 
2. FIS-ASP shall try its best possible to provide the services 
and works agreed within the delivery time and time for the 
provision of services agreed. 
FIS-ASP shall inform the customer immediately about fore-
seeable delays. 
3. If FIS-ASP gets behind, the customer can rescind the 
contract entirely or in part after two notices fixing the time limit 
for performance. The customer’s reminder notice and notice 
fixing the time limit for performance must be in writing. The 
importance and the size of the order have to be considered for 
the calculation of the time limit. The time limit for performance 
however shall be not less than 12 working days. Works and 
services already performed shall be subject to charge and 
invoiced in accordance with article 6. 
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4. If FIS-ASP has to wait for necessary cooperation or infor-
mation from the customer or is otherwise hindered in the 
performance of its contractual duties, times for delivery and 
provision of services shall be extended by a period equaling 
the duration of the hindrance and by a reasonable start-up 
period after the end of the hindrance. 

§ 6 
Price and payment 
1. Unless otherwise agreed upon in writing in individual cas-
es, FIS-ASP will invoice the services rendered according to 
working, traveling and waiting time and, if necessary, accord-
ing to material (e.g. documentation) and computer usage time 
in accordance with the FIS-ASP List of Prices and Conditions 
valid at the time of service provision. 
Furthermore, the Ordering Party shall pay for additional costs 
such as accommodation and traveling costs according to 
expenses and for other expenses according to the rates of the 
valid FIS-ASP List of Prices and Conditions. 
Time spent traveling, and travel and accommodation expens-
es are invoiced according to the FIS-ASP’ employee’s normal 
place of work. 
2. All prices are subject to statutory sales tax/VAT except 
where exempt. 
3. Invoicing rates (according to the FIS-ASP List of Prices and 
Conditions) for services which shall be provided within three 
months after conclusion of the contract shall be unaffected by 
a change of the FIS-ASP List of Prices and Conditions mean-
while. 
4. Accounts shall be made monthly on the basis of the activity 
reports of the FIS-ASP employees signed by the customer. 
5. Payments shall be due upon submission of invoice. No 
cash discount is granted. FIS-ASP shall charge –irrespective 
of further rights- interest at the statutory rate of penal interest 
beginning 14 days after the due date for payment, at the rate 
of 8 per cent over the basis interest rate of the ECB at the 
moment. 
6. FIS-ASP is entitled to require full or part payment in ad-
vance if there is no prior business relationship with the cus-
tomer, if delivery is to be made outside Germany, if the cus-
tomer’s registered office is outside Germany, or if FIS-ASP 
has any reason to doubt that the customer will render payment 
punctually. If after conclusion of contract grounds to doubt the 
solvency of the customer become apparent, FIS-ASP is enti-
tled to withdraw from the originally agreed payment schedule 
and instead require immediate payment. 
7. The customer is entitled to offset only claims that are un-
contested or ordered by a court of law. Without prejudice to 
the provisions of the German Commercial Code, section 354 
a, he shall not assign his claims to a third party.  
8. If services cannot be provided for reasons that FIS-ASP is 
not responsible for, the times agreed upon shall nonetheless 
be invoiced unless the FIS-ASP employees concerned could 
be assigned elsewhere or the Ordering Party was able to 
cancel a service agreed upon in writing and in good time, i.e. 
14 days at the latest before the performance date stipulated. 

§ 7 
Confidentiality and data protection 
1. The customer and FIS-ASP undertake to maintain strict 
silence on all confidential information and business secrets of 
the other acquired in connection with contract performance, 
also after the completion of the order. Thes information must 
neither be made accessible to third parties nor be used for 
other purposes outside the contract without the written agree-
ment of the other party to the contract. 
This is not valid for information which are or become known in 
general between the customer and FIS-ASP without the 
breach of contractual agreements, or which the receiving party 
to a contract has already known on receipt without such a 
breach, or which become known afterwards from third side 
without such a breach. 
2. Customer shall inform in writing all persons who he in-
structed to provide services and works of FIS-ASP’ rights in 
the subject matter of the contract and of their duty to observe 
confidentiality and procure that they undertake to observe their 
duty of confidentiality. 
3. The parties to the contract are authorized to process per-
sonal data they have been entrusted with in order to carry out 
the contract in compliance with the provisions of the data 
protection or having processed them by third parties. 
4. The customer shall carefully safeguard the subject matter 
of the contract, in particular without limitation any source code 
and documentation that has been made available to the cus-
tomer, to prevent its misuse. 

§ 8 
Usage of works 
1. Between the customer and FIS-ASP all title to and rights in 
the works vest in FIS-ASP exclusively, notably copyright and 
rights of authorship, and including without limitation works 
created to the specification of or in cooperation with the cus-
tomer. The customer shall however have the nonexclusive and 
non-transferable right to use the works and the documents 
and programs made by FIS-ASP in order to provide services 
for contractual purposes. 
2. The customer is only permitted to copy the passed on 
documents and software programs in order to back up data, to 
eliminate defects in software programs and to produce in-
teroperability of the programs (temporarily or permanently). 
Copies shall bear the same copyright and authorship notices, 
registration numbers and other identifications. 
3. FIS-ASP is authorized to give a report on the provision of 
services for the customer with a view to references. 

§ 9 
Force majeure 
1. If FIS-ASP is hindered in the performance of its contractual 
duties by disruptions due to force majeure, FIS-ASP shall be 
relieved from statutory or contractual sanctions. Times for 
meeting the contractual duties shall be extended by a reason-
able period. Article 6 (8) is valid correspondingly for disrup-
tions due to force majeure on the part of the customer. 
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2. Disruptions due to force majeure are disruptions justly non-
foreseeable by and unusual for the parties to the contract and 
independent of their will like e.g. floods, earthquakes, explo-
sions, strikes or lockouts at FIS-ASP, at the customer or at 
subsuppliers which have an essential and non-avoidable -on 
the basis of reasonable standards- influence on meeting of the 
contractual duties. 
3. The party to the contract who refers to the existence of 
disruptions due to force major shall be obliged to inform the 
other party to the contract in writing without delay, within ten 
days at the latest after having known the situation, about the 
beginning and the ending of the disruptions due to force 
majeure and shall submit as soon as possible a confirmation 
of the local Chamber of Commerce. The exoneration reason 
shall take efficiency as soon as the disruptions shall occur, or , 
if information is not made in time, with information. 
4. If the disruptions due to force majeure cover a period of 
more than six months, the parties to the contract shall try 
within further four months to find a solution acceptable for both 
sides. If this does not turn out well, each party to the contract 
shall be authorized to terminate the contract without keeping 
to a period of notice. 

§ 10 
Material defects and defects of title 
1. FIS-ASP does not undertake any liability for information, 
data, programs etc. provided by the customer in connection 
with service performance. 
2. FIS-ASP warrants that the works and service have the 
expressly agreed qualities, or, where no qualities have been 
agreed, that the service is suitable for the use set out in the 
contract or otherwise for ordinary use, and that it has qualities 
that are ordinary for deliveries and services of this type and 
the ordering party can expect from deliveries and services of 
this kind, and that no third-party rights are infringed by the 
grant of authorizations to the customer. 
The customer shall bear the risk that the works and services 
provided under the order do not meet the customer’s wishes 
and requirements. In case of doubt, the customer should 
obtain advice from employees of FIS-ASP or third-party ex-
perts in time. 
Undertakings of any kind that require FIS-ASP to act beyond 
the provisions of these General Terms and Conditions require 
express written confirmation from FIS-ASP. Warranties, like 
e.g. the agreement of qualities, are validly given only with the 
express written confirmation of FIS-ASP management. 
3. The customer shall notify FIS-ASP in writing without delay 
if he identifies defects and shall include a precise description 
of the problem and useful information for eliminating the defect 
(duty to give notice of defects pursuant to the German Com-
mercial Code, section 377, 378). Only the contact person 
(article 3, (1)) is authorized to give notice of defects. The 
customer’s duty to cooperation according to article 3 is also 
valid for remedy.  
4. In case of defects FIS-ASP shall first have the possibility to 
remedy the defect within a reasonable period of time. The 
importance and the size of the order have to be taken into 
consideration for the calculation of the time limit. The time limit 
for performance however shall be not less than 12 working 

days. In this context FIS-ASP can also offer alternative solu-
tions.  
If remedy finally fails or if FIS-ASP does not remedy within a 
reasonable time limit fixed by the customer, the customer may 
reduce remuneration or terminate the contract. 
Claims are barred after a period of one year after the begin of 
the statutory warranty period. 
Article 11 is valid for damages. Other claims are excluded, e.g. 
to expense remuneration in case third parties should have 
eliminated the defect.  
5. It shall be for the customer to prove that any impairments 
or defects are not brought about by inappropriate operation, 
by the customer’s intervention, or by the system environment. 
Services that FIS-ASP performs but has not undertaken to 
perform shall be invoiced in accordance with article 6. 
6. FIS-ASP declares that it does not know any rights of third 
parties concerning the services performed. 
If a third party claims that a service of FIS-ASP infringes his 
rights, the customer shall fully inform FIS-ASP in writing with-
out delay.  
The customer now authorizes FIS-ASP to conduct the defense 
against claims at its own expense. The customer must not 
recognize the claims of third parties without FIS-ASP consent. 
FIS-ASP can conduct the dispute with the third party both in 
court and out of court, can meet the claims of the third party or 
replace the affected things by other things to fulfill the con-
tract. 
This rule shall not be valid if the infringement on protection 
rights of third parties is based on the customer having used 
the software products contrarily to the terms of the contract. 
In all other respects, the statutory provisions for defects of title 
apply with a warranty period of one year. 

§ 11 
Liability 
1. FIS-ASP shall only be liable in contract or in tort, or other-
wise arising out of or in connection with the contract, subject 
only as follows: 
- In cases of intent liability extends to full damages; in cases 

of gross negligence liability is limited to the amount of fore-
seeable damage that would have been prevented through 
the exercise of due care; in cases of absence of a warranted 
quality liability is limited to the amount of foreseeable dam-
age that would have been prevented by the presence of the 
warranted quality; 

- in other cases: only for breach of a major obligation where 
the breach jeopardizes the purpose of the contract, for delay 
and impossibility, - liability in all of these cases is limited to 
0.5 % of the order value for each workday of the delay, in all 
of these cases however limited in total to 5% of the order 
value at the most up to an amount of EUR 25,000,- at the 
most for all claims arising out of the contract; 

- Furthermore: For damage against which it is insured, 
FIS-ASP’ payment of damages shall be limited to its insur-
ance cover and contingent upon payout by insurer. 

FIS-ASP reserves the right to claim contributory negligence 
(see for example articles 3 and 10). The limits of liability do not 
apply to liability for personal injury and to liability under Ger-
man product liability legislation. 
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2. If the customer desires a larger protection against cases of 
damages, the parties to the contract shall take care of it by 
individual agreements. 
3. All claims against FIS-ASP for liabilities of FIS-ASP in 
contract, tort, or otherwise arising out of or in connection with 
the contract, are barred after a period of one year –except in 
cases of intent or personal injury. The time bar period shall 
begin at the point in time specified in the German Civil Code, 
section 199 (2), It shall begin at the latest on expiry of the 
maximum period specified in the German Civil Code, section 
199 (3) and (4). The expressly provided time bar for claims 
resulting out of material defects and defects of title (article 10) 
is unaffected by the provisions of this paragraph. 

§ 12 
Miscellaneous provisions 
1. German law without UN sales laws and without laws about 
international commercial transactions shall apply exclusively to 
contractual relationships between the customer and FIS-ASP. 
2. The sole place of jurisdiction for all differences arising out 
of the contract between the parties to the contract shall be –as 
far as it is permitted- Schweinfurt, Germany. The parties to the 
contract are expected before all legal proceedings to try to 
solve the matter out of court, if necessary by involving third-
party experts, unless such an attempt does not seem to be 
successful. 
3. Before passing on rights and duties arising out of the con-
tract between the customer and FIS-ASP, the written consent 
of the other party to the contract is required.  
4. Amendments and additions of contractual agreements 
between the customer and FIS-ASP shall be made in writing. 
This is also valid for the annulment/amendment of the need of 
the written form. 
5. If a party to the contract omits or waives to practice or to 
assert whatever right, this shall not be considered as disclaim-
er to whatever other right. 
6. If some individual contractual rules between the customer 
and FIS-ASP are or become null and void entirely or in part 
the validity of the other rules shall not be affected hereby. The 
parties to the contract undertake to replace the null and void 
rules by effective rules without delay so that the economic 
purpose desired with the null and void rule is achieved if pos-
sible. This is also valid in case of a possible loophole in the 
contract as far as no corresponding legal rules are relevant for 
this. 

§ 13 
Further Obligations of FIS-ASP 
The service obligations of FIS-ASP arise from the service 
specification of the respective product. Other commitments, 
service promises or additional agreements shall only be effec-
tive if they are confirmed in writing by FIS-ASP. 
FIS-ASP is authorized to enhance its services, adapt them to 
technical progress and/or improve them. This particularly 
applies if an adaptation appears necessary in order to prevent 
misuse or if FIS-ASP is obliged to adapt its services due to 
statutory provisions. 
If FIS-ASP provides additional services free of charge, cus-
tomers have no claim for performance as to the provision of 

such services. FIS-ASP is authorized to discontinue such 
services provided free of charge so far within a reasonable 
period of time, to change them or offer them against payment 
only. In such cases, FIS-ASP will inform its customers in good 
time.  
FIS-ASP is obliged to provide technical support for its custom-
ers only within the scope of the provisions contractually 
agreed upon. Furthermore, FIS-ASP will not grant its custom-
ers any support services free of charge. FIS-ASP will not 
provide direct support for its customer’s customers unless 
other agreements have been made in writing. 
If the customer has been provided with fixed IP addresses, 
FIS-ASP reserves the right to change the IP address(es) 
assigned to the customer if this is necessary for technical or 
legal reasons. 

§ 14 
Further Obligations of the Customer 
Customers undertake to avoid the use of technologies that 
cause an excessive utilization of FIS-ASP equipment when 
designing their Internet presence. FIS-ASP can exclude Inter-
net presences designed with such technologies from access 
by third parties until the customer has removed/deactivated 
these technologies. This does not apply to servers that have 
been made available to the customer for exclusive use (dedi-
cated hardware).  
Furthermore, customers commit themselves not to use the 
resources provided by FIS-ASP for activities violating legal 
prohibitions, public morality or the rights of third parties.  
This includes the following activities in particular: 
(a) unauthorized intrusion into third-party computer systems 
(e.g. hacking); 
(b) impairment of third-party computer systems by send-
ing/forwarding data streams and/or e-mails (e.g. DoS/DDoS 
attacks/spam/mail bombing);  
(c) search for open accesses to computer systems (e.g. port 
scanning);  
(d) sending of e-mails to third parties for advertising purposes 
unless an explicit consent of the recipient or any other statuto-
ry permission has been given;  
(e) the forging of IP addresses, mail and news headers as well 
as the distribution of malware. If the customer infringes one or 
more of the obligations mentioned above, FIS-ASP will be 
authorized to immediately discontinue its services. Claims for 
damages are expressly reserved.  
If the transmission of a specific data volume per settlement 
period has been agreed upon with the customer, the customer 
will monitor this limit. If the data transfer volume (traffic) alloted 
to the customer’s quotation exceeds the maximum quantity 
agreed upon with the customer for the respective period of 
time, FIS-ASP will charge the amount for the excessive vol-
ume to the customer at the prices agreed upon. 
If the customers themselves manage, install or distribute 
licenses on the servers, they shall be exclusively obliged to 
perform a correct licensing. 
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§ 15 
Special Conditions for Hosting Products, Dedi-
cated and Virtual Servers 
The customer explicitly asserts that the provision and publica-
tion of the website or data contents placed online neither 
infringe German nor any other relevant national law, particular-
ly copyright, trademark right, right to a name, data protection 
law and competition law. FIS-ASP reserves the right to tempo-
rarily block contents that appear dubious in this respect. The 
same shall apply if FIS-ASP is asked by a third party to 
change or delete contents on hosted websites because they 
allegedly violate third-party rights. 
If customers endanger the security, integrity or availability of 
networks, other servers as well as software and data of third 
parties or of FIS-ASP by means of their own servers or if they 
are suspected of this offense on the basis of objective factors, 
FIS-ASP is authorized to temporarily block the server. This 
shall also apply in particular to so-called denial-of-service 
attacks (DoS attacks) executed by customers via their servers 
and also in the case that customers are not responsible for the 
detrimental act or the server’s state, if, for instance, the cus-
tomers’ servers have been manipulated and used by third 
parties.  
A deliberate act of the customer shall entitle FIS-ASP to termi-
nate the contractual relationship without notice and without 
prior warning. 
If spam e-mails (see paragraph “Special Conditions for E-Mail 
Services”) are sent via the server, FIS-ASP shall also be 
authorized to temporarily block the server.  
Unless otherwise agreed, FIS-ASP is not obliged to backup 
customer data. If FIS-ASP is tasked by the customer with data 
backup, the customer is obliged to check the data backed up 
by FIS-ASP for completeness and suitability for data recon-
struction promptly and in regular intervals. Irregularities have 
to be immediately reported to FIS-ASP by the customer.  

§ 16 
Audit/Licenses/Security/Sub-Hosting 
FIS-ASP shall be authorized to perform audits to check the 
compliance of the customer’s servers with the contractual 
agreements and provisions, particularly license terms. Within 
the scope of these audits, FIS-ASP shall be authorized to 
check whether the customer has obtained a sufficient number 
of software licenses. The customer is obliged to participate in 
these audits. 
Customers are obliged to take account of the usual principles 
of data security, e.g. to keep passwords and access data 
secret, not to pass them on to third parties, to protect them 
against unauthorized access by third parties and to make sure 
that they are changed if necessary as well as to prevent the 
misuse of their computer system by third parties. The user 
shall immediately inform FIS-ASP if there are indications that 
access data/passwords are known to unauthorized third par-
ties. Customers are obliged to change their passwords regu-
larly - at least every 6 months. 
Sub-hosting of the server to third parties shall be subject to the 
prior, express and written consent of FIS-ASP. In the case of 

consent by FIS-ASP, the customer is obliged to impose the 
terms of use contained in this provision on the subhost. 

§ 17 
Use of Virtual Servers 
A significant subject matter in the use of virtual servers is the 
provision of memory space in the FIS-ASP server systems for 
the customer with the purpose of operating a virtual server. 
Additional services rendered in connection with virtual servers 
- particularly consulting, support, software installation and/or 
configuration - shall be subject to a separate agreement be-
tween the customer and FIS-ASP. 
FIS-ASP shall make the server contractually agreed upon 
available to the customer in its server systems. The customer 
is authorized to freely use this server within the scope of the 
contract purpose and in accordance with the following provi-
sions. 
Unless otherwise agreed, the customers themselves shall be 
responsible for the installation of data and software. 
Furthermore, customers shall freely choose the operating and 
application software to be installed and bear sole responsibility 
for their licensing. FIS-ASP shall undertake to provide and 
establish a connection to the Internet to make sure that the 
virtual server can be addressed for inbound requests and the 
customer data can be retrieved (data downstream) and stored 
(data upstream). 
FIS-ASP points out that undisturbed access to the Internet 
cannot be ensured due to limited performance capacity and 
transmission speeds. Therefore, FIS-ASP assumes no obliga-
tion to provide an Internet connection at any time or to ensure 
a specific data transmission speed at any time. Access im-
pairments at usual levels do not constitute a breach of service 
obligations by FIS-ASP. 
The customers themselves shall be responsible for uploading 
(storing) their data to (on) the virtual server. For this purpose, 
the customer is given the Internet address and the password. 

§ 18 
Use of Server Housing Rackspace 
FIS-ASP shall rent Rackspace to the customer in the FIS-ASP 
data center for the system described in the individual contract. 
Unless otherwise agreed, the customer system shall be ar-
ranged in a server room along with the systems of other cus-
tomers. Type, size and quality of Rackspace, maximum power 
consumption and heat output as well as other relevant ambi-
ent conditions have been described in the individual contract. 
The customers themselves shall be responsible for uploading 
(storing) their data to (on) the system. 
As a system administrator, the customer bears sole responsi-
bility for the system’s security against unwanted access and 
manipulations by third parties via the Internet. FIS-ASP has no 
regular possibility to determine the system’s content, particu-
larly no administrative access. If FIS-ASP discovers that the 
system is misused by third parties to a considerable degree, 
FIS-ASP shall be authorized to disconnect the system from 
the network without prior notice. 
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